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In the United States Circuit Court of Appeals, for the Ninth

Vircuit.

FRA:NK W. griffin, successor in

Interest to M. W. Murray,

Plaintiff in Error,

vs.

No. 712.

THE AMERICAN GOLD MINING
'

COMPANY, Successor in Interest to

the Nowell Gold Mining Company,

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

We shall not attempt to follow counsel through their

somewhat lengthy and labyrinthian brief, but shall con-

fine ourselves to their allegations of error as found in

the Record. (Record, 132.)

1. In answer to the first allegation of error committed

by the Court below herein—that the Court erred in rul-

ing out of and refusing to admit in evidence the instru-

ment or document offered by plaintiff entitled Assign-

ment of Cause of Action (Plaintiff's Exhibit 1, Record,

124, 133)—we say that the Court having, upon motion of

attorneys for plaintiff "and by agreement between coun-

sel" (Record, 91) in this action, ordered that Frank W.

Griffin be substituted as plaintiff in the place and stead

of Martin W. Murray, deceased, as the successor in in-

terest of said M. W. Murray, deceased, in and to the prop-



^rty in dispute, and said Frank W. Griffin having been,

thereupon, substituted in the place of Martin W. Murray,

deceased, as plaintiff herein (Record, 50), the said instru-

ment or document became and was immaterial and ir-

relevant, and the Court below was right in excluding it.

2. In answer to the second allegation of error com-

mitted by the court below herein—that the Court erred

in ruling out of, and refusing to admit in, evidence a cer-

tain contract, offered by plaintiff executed by the Nowell

Gold Mining Company, by and under which said contract

said Nowell Gold Mining Company assumed the con-

tracts, debts, and liabilities of the Silver Bow Basin Min-

ing Company (Plaintiff's Identification No. 2, Record,

112, 134)—^we say that the Court having admitted in evi-

dence the deed from the Silver Bow Basin Company to

•the Nowell Gold Mining Company (Plaintiff's Exhibit

"H," Record, 109), the contract or agTeement to make

said deed was immaterial, irrelevant, and not the best

evidence of the facts to be proved and proved.

What was the Coui't's ruling upon this agreement?

"By the COURT.—Mr. Stenographer, you may make

this memorandum. I admit the deed offered in evidence

from the Silver Bow Basin Mining Company to the

Nowell Gold Mining Company, but not the paper at-

tached to it, which forms no part of the deed." (Record*,

»2.)

3. To confute the next allegation of error it is only

necessary to state it:

"Q. And the sum of |25,000 is still due and owing

under that contract?"



(Objected to as calling for a conclusion of law. Ob-

jection sustained.) Surely, there was no error in that

ruling.

4. "Plaintiff then requested the Court to submit the

following specific questions to the jury to be answered

by them, to wit:

"1. Was the ^Morris G.' lode or vein in existence at the

date of the application for patent for the 'Discovery

Placer Claims' si'tiiated in Silver Bow Basin, Alaska?

''2. If so, was the 'Morris G.' lode or vein known to

exist within the boundaries of said Discovery Placer

Mining Claims at the date of the application for a United

States patent for said Discovery Placer claims?

"Counsel for defendant objected to the request of plain-

tiff to submit the foregoing questions to the jury, on the

ground that the defendant could not be required to ac-

cept a title to the 'Morris G.' lode, which was in dispute,

and which would compel the defendant to maintain an

action to clear the title of such dispute; and on the

further ground that the questions above are incompetent

and immaterial."

The Court denied the request of plaintiff to submit

the foregoing questions, whereupon the plaintiff then and

there excepted to the ruling of the Court, which excep-

tion is the ground of this fourth assignment of enor.

(liecord, bottom 93, top 94.)

As with regard to the last allegation of error, we think

the bare statement in the bill of exceptions of what oc-

curred at that time sufficient to justify the ruling com-

plained of.



5. The fifth assignment of error is based upon the in-

structions of the Court to the jury, which are so impor-

tant that we give them entire, although they have been

printed three times already in this case.

"INSTRUCTIONS TO THE JURY.

"Gentlemen of the Jury: I am requested by the defend-

ant in this case to instruct you to return a verdict for

the defendant and this instruction I give you.

"It is the opinion of the Court that there is no question

of fact to be submitted to the jury in this case under the

pleadings and the evidence that has been offered. It

is evident that the parties plaintiff undertook to con-

vey to one of these corporations some thirteen acres of

mining lands, giving the metes and bounds of the prop-

erty, for which the other party was to pay in two differ-

ent installments the full sum of twenty-five thousand

dollars. It is in evidence that the Department of the

Interior, in passing upon the rights of these parties who

undertook to convey, has patented to other parties some-

thing near seven acres of the thirteen, leaving six acres

and a fraction remaining for which these plaintiffs might

receive a patent and might convey by proper conveyance

to the other parties.

"It is possible that in a proper case, properly brought,

a Court might order a conveyance of this property for

some portion of the consideration money originally

agreed upon; but that could only be upon proof of the

value of the land that is excluded from the patent and

the amount that was agreed to be conveyed, and other

proper evidence, sustaining a case that might be made.



"This case does not present any such issues either in

the pleadings or under the evidence. It simply appears

that the whole purchase price of |25,000 was to be paid

for thirteen acres of land; that that quantity of land has

not and cannot be conveyed by the plaintiff; that the

contract stands as a whole, and must be performed as a

whole or not at all. So that, as the case stands here the

plaintiff is not in a position to complete their contract,

and therefore not in a position to recover in this action.

There are many other questions that I might comment

upon in this case under the evidence, but I refrain from

doing so, and I simply instruct you to return a verdict

for the defendant. You may select one of your number

as foreman where you sit, and direct him to return a

verdict for the defendant in this case and sign it.

"To which instruction, in so directing the jury to re-

turn a verdict for the defendant, the plaintiffs except."

This contract was entire and not separable or appor-

tionable.

"If the consideration to be paid is ftiiuilr and oifire

[$25,000], the coulmci must be held to be euiirr, although

the subject of the contract may consist of several dis-

tinct and wholly independent items." (2 Par. Con. 519.)

"When parties enter into a contract by which the

amount to be performed by the one and the consideration

to be paid by the other are made certain and fixed, such

a contract cannot be apportioned. * * * This is an

old and deep-rooted principle of the common law, and

though it sometimes has the appearance of harshness,

it would be difficult to contend against it upon principle.



We have frequenlly had occasion to state that courl

justice can only carry into effect such contracts as

ties have made. They cannot make contracts for tt

or alter or vary those made by them. • "We 1

seen that when parties make a contract which is no^

portionable, no part of the consideration can he recoven

an action on a contract, until the whole of that for w
•the consideration was to be paid is performed." (2

Con. 520-522.)

Such an instruction as the foregoing, like a noi

in a State court, should alwaj's be granted where a

diet in favor of plaintiff, if found, should be set asid<

want of evidence to support it. What was there f

jury to do in this case? Nothing except to obey th

struction of the Court.

That plaintiff could not give defendant title tc

thirteen acres which he agreed to convey because del

ant or some predecessor of his had acquired and ov

a portion of the premises, has "nothing to do with

case," and the authorities cited to this point either

not controlling or are not in point.

Besides, error was not distinctly assigned upon

point, and "a Court will not disregard strict compli

with its rules as to assignments of error in order to m

an error technical and probably immaterial."

A. T. & S. F. R. Co. V. Mulligan, 14 C. C. A. 5^1

6 & 7. The sixth and seventh assignments of erroi

covered by previous assignments.

8. The eighth assignment—that the Court erre

denying the plaintiff's motion for a new trial—need



notice, because a ruling upon such a motion is no ground

of error—and

9. The ninth assignment is too general and indefinite

for any use.

This concludes what we deem it necessary to say in an-

swer to counsel's somewhat voluminous brief.

We respectfully submit that the judgment of the Court

below herein should be affirmed, with costs.

L. S. B. SAWYER,
Counsel for Defendant in Error.




